Indian Child Welfare Act (ICWA)

How often have you heard this story? A State agency, usually the Department of
Social Services, removes an Indian child from their home and puts them in foster
care because the child's parents were allegedly neglecting them, and at some later
point the parents’ parental rights are terminated and the child is placed for adoption
with a non-Indian family. This page will explain what ICWA is, how it is applied, and
when it should be applied.

What is ICWA?

ICWA stands for Indian Child Welfare Act. It is legislation created and passed by the
United States Congress in 1978. Many states have also codified ICWA into state

law. In its legislative findings Congress found that removals of Indian children were
often based on Anglo standards that did not recognize the cultural and social mores
prevailing in Native families and communities. Congress also found that Indian
children were being removed from their homes and placed into foster care and
adopted by non-Indians. As a result, Congress passed ICWA and declared that it was
policy to protect the best interests of Indian children and to promote stability and
security of Indian tribes and families by the establishment of minimum federal
standards for the removal of Indian children from their families and the placement of
such children in foster or adoptive homes which will reflect the unique values of
Indian culture, and by providing for assistance to Indian tribes in the operation of
child and family service programs. ICWA establishes standards for removal of and
placement of Indian children in foster care or adoptive homes to prevent the
breakup of Indian families.

When does ICWA apply?

ICWA only applies to foster care placement, termination of parental rights, pre-
adoptive placement and adoptive placement of Indian Children. ICWA does not
apply to divorce proceedings, custody proceedings between parents and family, or
juvenile delinquency proceedings. For example, if an Indian child was removed from



his or her family by the state and placed in foster care, ICWA could apply. If a white
father and an Indian mother of a child are fighting in court over custody, ICWA would

not apply.

What is an Indian Child?

For ICWA to apply there must be an Indian child who was removed from his or her
home by the state and placed in foster care or adoptive placement. An Indian child
is an unmarried person, under the age of eighteen and is a member of an Indian
tribe or eligible for membership in an Indian tribe and is the biological child of a
member of an Indian tribe.

What is an Indian Child's Tribe?

The Indian tribe in which the Indian is a member or eligible for membership. In the
case of an Indian child who is a member of or eligible for membership in more than
one tribe, the Indian tribe with which the Indian child has the more significant
contacts.

Who has jurisdiction to hear forst care placement,
termination of parental rights, pre-adoptive and
adoptive placements of Indian children?

The answer to this question depends on several factors.

Tribes have exclusive jurisdiction over the state court to hear these types of cases if
the Indian child(ren) reside on or is domiciled (living) within the exterior boundaries
of the reservation of an Indian tribe. The Indian child's tribe, parent(s) or Indian
custodian can request the case be transferred to tribal court. This will be done
unless there are good cause reasons not to transfer the case to tribal court or if the
child, parents, or Indian custodian or tribe object to the transfer.

If the Indian child(ren) is not domiciled (not living) within the reservation boundaries
of an Indian tribe, state courts and tribal courts have concurrent jurisdiction. In the
absence of good cause, the state court should transfer the case to tribal court.
Either parent or the Indian custodian or the Indian tribe may object to transfer to the



Indian child=s tribe. However, the tribal court of the Indian child's tribe can decline
to have the case transferred from state to tribal court.

In any state court proceeding for the foster care placement of, or termination of
parental rights to and Indian child, the Indian custodian of the child and the Indian
child's tribe have the right to intervene at any point in the state court
proceedings. This means the proceedings stay in state court and the Indian child's
custodian and tribe can participate and be heard in the state court case.

What requirements must the state court follow if
an Indian child is involved in these types of
cases?

In any involuntary proceeding in a State court (involuntary termination of parental
rights, foster care or adoptive placement) where the court knows or has reason to
know that an Indian child is involved, the court or the party seeking placement or
termination must notify the parents or Indian custodian and the Indian child's tribe,
by registered mail of the pending proceedings and of their right of intervention.

What are some good cause reasons for not
transferring a case to tribal court when the Indian
child is not domiciled on the reservation?

If an Indian child is the subject of a state court proceeding and the child is not
domiciled (not living) on his or her reservation and there is a request (by the Indian
child's tribe or parent or Indian Custodian) the state court can deny the transfer
based upon good cause. Good cause for denying transfer to tribal court includes:

1. The Indian child's tribe does not have a tribal court.
2. The Indian child's parents object to the transfer.
3. The Indian child is over twelve years of age and objects to the transfer.

4. The evidence necessitates that the case could not be adequately presented in
tribal court without undue hardship to the parties or the witnesses.



5. The parents of the child over the age of five years are not available and the child
has had little or no contact with the child's tribe or members of the child's tribe.

6. The proceedings are at an advanced stage when the petition to transfer was
received.

What standards of evidence must the state court
use if the case is not transferred to the tribe?

This depends on what type of proceeding is in the state court.

In foster care placement proceedings, the state must show or prove by clear and
convincing evidence that active efforts have been made to provide remedial
services and rehabilitative programs designed to prevent the breakup of the Indian
family and that these efforts proved unsuccessful. The state must also prove by
clear and convincing evidence which must include the testimony of a qualified
expert witness that continued custody of the child by the parent or Indian custodian
is likely to result in serious emotional or physical damage to the child.

In termination of parental rights proceedings, the state must show or prove beyond
a reasonable doubt that active efforts have been made to provide remedial services
and rehabilitative programs designed to prevent the breakup of the Indian family
and that these efforts proved unsuccessful. The state must also prove beyond a
reasonable doubt which must include the testimony of a qualified expert witness
that continued custody of the child by the parent or Indian custodian is likely to
result in serious emotional or physical damage to the child.

What are ICWA's placement references?

In foster care placement proceedings, ICWA sets out a list of preferences where an
Indian child should be placed by the state. The state must place the child in the
least restrictive setting as close to the child's home as possible. Absent good cause,
preference is to be given in the following order:

1. A member of the child's extended family.

2. A foster care home that is licensed, approved or specified by Indian child's
tribe; whether on or off the reservation.



3. A foster care home that is approved by the state.

4. An institution for children approved by the Indian tribe or operated by an
Indian organization which has a program suitable to meet the child's needs.

In adoptive placement, ICWA sets out a list of preferences of who should adopt an
Indian child. Absent good cause, preference is to be given in the following order:

1. A member of the Indian child's extended family.
2. Other members of the Indian child's tribe.

3. Other Indian families.

Good cause to modify these preferences includes:
1. Request of the biological parents or the child if the child is of sufficient age.
2. Extraordinary physical or emotional needs of the child.

3. Unavailability of suitable families for placement after a diligent search has
been completed for families meeting the preference criteria.

Contact Information for ICWA Offices:

Cheyenne River Crow Creek Sioux Flandreau Sioux
Sioux Tribe Tribe Tribe

PO Box 590 PO Box 143 PO Box 283
Eagle Butte SD Ft. Thompson SD Flandreau SD
57625 57339 57028

(605) 964-6460 (605) 245-2581 (605) 997-5055



Lower Brule Sioux
Tribe

187 Oyate Circle
Lower Brule SD
57548

(605) 473-5561

Sisseton-Wahpeton
Oyate

PO Box 509
Agency Village SD
57262

(605) 698-3992

Oglala Lakota Sioux
Tribe

PO Box 604

Pine Ridge SD
57770

(605) 867-
5752/1124

Standing Rock Sioux
Tribe

PO Box 363

Ft. Yates ND 58538
(701) 854-7244
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Rosebud Sioux
Tribe

PO Box 609
Mission SD
57555

(605) 856-5270

Yankton Sioux
Tribe

PO Box 1153
Wagner SD
57380

(605) 384-5712
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